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| PREFATORY EPISTLE 
TO THE f 


Hon. the EARL of MANSFIELD. 


My LoRD, 
(YEN I reflect on the ia es and 
the Novelty of a late Deciſion, the 
Points on which it turned, and the Opinion 
* which accompanied it, I cannot help expreſſing 
my Aſtoniſhment to find it paſſed over in Si- 
lence. Every Determination of your Lord- 
8 deſerves the moſt public Obſervation; 
but the Humanity, the Juſtice of that referred 
to, render it particularly conſpicuous; the 
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Y Anonymous Notes taken and publiſhed by an inexperienced Law Stu- 
dent, and his Lordſhip's Recollection of the Biſhop of Rocheſter's Caſe, 
Y which happened when he was a School-boy. 


A reſpeQtable 


and Integrity; and that you have not yet re 


Judice and Ingratitude of the World. To * 
alſo muſt be attributed the Want of an able 
Pen than mine to do Juſtice to your Merits 1 


the uniform unſhaken Conduct of Lord! NM 
will be painted in unfading Colours, and 
future Ages be at once aſtoniſhed and pro t 
voked to find in the hiſtoric Page how unjuſl 


ES 
reſpectable Authorities you adducall and thl 
Principles you eſtabliſhed, call loudly, ſure, | fol 


the warmeſt Panegyric, both on your al 


ceived thoſe Praiſes, your Heart muſt tell yo 
you deſerve, can only be attributed to the Pre 


but this Diſadvantage, be aſſured, my Lord, i 


only temporary; the Time muſt come whel 


and injurious were the Suſpicions of the Times) 
he lived in. Poſterity will wonder that ever 4 
Doubt was entertained that any Thing but? 
ſound Law and real Juſtice biaſſed his Opini- 


ons; or that Self-intereſt, party Views, poli} 
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ticipating Commendations, your Modeſty 


L uw J. 

tical Opinions, or miniſterial Influence were 
ever the Objects of his Contemplation, or 
could warp him from that ſteady conſcious 
Rectitude which ſo eminently diſtinguiſhed 
every Action of his Life. 

But pardon me, my Lord, for this Devia- 
tion from my Purpoſe; I ought not thus to 
offend the Delicacy of your Feelings, by an- 


might, perhaps, on hearing them, ſuſpect for 
Flattery, did not your Underſtanding and Diſ- 
cernment inform you how much they are your 
Due. The ardent Wiſh I have to reſcue your 
judicial Character from the Malevolence of 
Envy and the Clouds of Prejudice (to which 
Merit, Power, and Station ever are obnoxious) 
that hitherto have veiled its Excellence, are the 
Ends for which I have taken up my Pen; the 
Cauſe and Object will lend it, I hope, ſome. 
Ability, and enſure its Productions that Im- 
mortality they could not otherwiſe expect. 
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I with to prove how. conſonant to Law and 


Juſtice your Lordſhip's Determination was, in 
the Caſe of Ebenezar Smith Platt, (as there are 


fome People in the World ridiculous enough to 
ſuppoſe it was founded on neither) and to ſhew 
how ill adviſed and untenable an Application 
that Gentleman's was for Admiflion to bail 
on the Habeas Corpus Ack. The Arguments 
on both Sides fhall firſt be fairly ſtated, and 
then your Lord{hip's Opinion, in v 


hich every 


Precaution ſhall be taken to do juſtice to the 


peculiar Perſpicuity and Weight of thoſe Rea- 
ſons which determined it, and, without a Stric- 


ture, the People left to judge how juſt it was, 


TRE AUTHOR; 
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ARGUMEN T, Ge. 


BENEZER SMITH PLATT was charged on 
Oath by two Perſons, before William Addington, 
Eſq. with being guilty of High-Treaſon in America, 

and committed to Vewgare. Soon after his Committal he 

applied for Trial, but was refuſed, in Conſequence of which 

Refuſal he thought himſelf entitled to be bailed, and was 
on Monday the 12th of May, 1777, brought up by Ha- 

beas Corpus to the Court of King's Bench, where the Le- 

gality of admitting him to bail was ſolemnly argued. 


The Arguments againſt bailing him were advanced by the 
Attorney-General, Mr. Wallace, Mr. Mansfield, and Mr. 

Bearcroft ; for bailing him, by Mr. Dunning and Mr. Jones. 
3 ” — B But 
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But as it is impoſſible for a Man not verſed in the Practice, 
as well as Theory, of Law, to perceive their Force in the 


technical Manner they were delivered, as clearly as when 

diveſted of profeſſional Expreſſions and Forms, I ſhall here 

digeſt them, as well as I am able, and ſtate them fairly. 
The Point on which the whole turned was, whether 


the late Act of his preſent Majeſty for ſecuring Perſons | 


guilty, or ſuſpected to be guilty, of High Treaſon in 
America, or Piracy on the high Seas, reſtricted the Power 
of the Court under the Habeas Corpus Act of admitting 
Perſons in the Caſe of Mr. Platt to Bail: — It was uni- 
verſally admitted that if this late Act was not reſtrictive of 


that Power, that the Court muſt admit him to Bail. 
The Words of the Act are, that Perſons in ſuch Cir- 


cumſtances ſhall be impriſoned and ſecured without Bail or 
Mainprize till the 1½ of January, 1778, and that no 
Fudge or Juſtice of the Peace ſhall bail or try ſuch Perſons, 


unleſs under Licenſe from the my Council, by 
fix Privy Counſellors. 


Now, it was corkendeth for, that the Words Judhe 
or Juſtice of the Peace ſhall bail or try, were the largeſt 
negative Words poſlible, (though no body could conceive 

why 
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I. h the Words by being negative ſhould extend farther 
than if they had been affirmative, as Mr. Attorney Ge- 
neral ſo ingeniouſſy ſuggeſted they did) and that there- 
fore all Powers and Perſons whatſoever were bound by 
them. And this Poſition was the whole Matter in Diſ- 
pute; - ſo that the Interpretation of thoſe Words was the 
Point to be decided. The Laws therefore of Interpreta- 


tion muſt be recall to; one of which, never to be 


1 | ſhaken, but ſupported by a long Train of uniform Deci- 


ions for many Centuries, and whoſe Authority no Man 


chat ever opened a Law Book can deny, is, 


That in the Enumeration of Perſons, when Inferiors 


are particularly named, and general Words added, thoſe 


1 Words ſhall not extend to or bind Superiors 
which are not particularly named. 


Thus when certain Reſtrictions were laid on Deans, 


cee. Parſons, Vicars, and other ſpiritual Perſons, 


the general Words were not extended to Biſhops, nor were 


Le at all bound by thoſe Reſtrictions. 


Another as undoubted Rule it is, that the Power of the 


Court of King $ Bench is of fo high and tranſcendent a Na- 
| ture, that it cannot poſſibly be deftroyed or abridged with- 


QUE 


Es ) 

out expreſs Words. No Implication whatſoever will faſfice, ſi 
but there muſt be exprels Words to deſtroy. any Power 
that Court poſſeſſes. 4 
Eee us then chaminE the Terms of 4 Act upon theſe| £ 


Principles; the Words 10 Fudge, cannot ſure be extended to. 
a Court, unleſs it will be faid an individual Judge is a no- ; 


I 


CES 


mous Term with Court, or that a Court, particularly chef 


King's Bench, conſiſting of four Judges, is not ſuperior tol 


a ſingle Judge—let us ſuppoſe for a Moment that a Law| f 
was enacted, in which this Proviſion were made, 0 Fudge] ? 
ſhall have a Power of committing any Perſon whatſoever are 
we to ſuppoſe that this Proviſion would deſtroy the Power 
of Committal in any of the ſupreme Courts of Judicature? } 
It is too abſurd to be imagined—Here then, are no expreſs] ; 
Words to deſtroy the Power of the Court, here the inferior . 
alone is named, and there are not even general Words 
which by Implication could extend to it. And now what 
| reaſonable Man could entertain a Doubt that the Matter 
| was decided? But though Reaſon and Common- Senſe 
would tell you theſe Arguments were concluſive, the Gen- 
tlemen of the Lyng Robe ſay otherwiſe : They tell you 1 
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f ee) 
q you do not regard the Meaning and Intention of this Sta- 
3 tute, it then indeed will fail, 

It recites in the beginning that it would be inconvenient 
in theſe Caſes to proceed to Trial immediately, and there- 
fore the plain Meaning of this Act makes againſt you. I 
grant, indeed, that the Meaning and Spirit of this may 
make againſt me; I believe it was intended to anſwer the 
pious End of detaining any Perſon whatſoever, that the 
Miniſter thinks proper, in Priſon, without a Chance of 
of Trial or Enlargement; but I am to judge of Things 


as they are, If looſe and awkward Words have been in- 
ſerted in this Act, it is the Fault of thoſe who penned it, 
cl but it muſt be interpreted according to the eſtabliſhed Rules 
of Conſtruction. Then, ſay they, it is a Rule of Con- 
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1. ſtruction that the Meaning and Intention of every Law is 
to be conſidered; 1 deny it; it is of ſome, but not of 
every Law; for penal Laws, and thoſe which affect the 
Life of a Subject more eſpecially, are to be conſtrued 


ſtrictly; thus when a Law was made to puniſh with 
Death Perſons found guilty of Healing a Horſe, he who 
was convicted of ſtealing wo, was held not to be within 


the Act, and t did not ſuffer; and yet the Meaning 
C and 
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and Intent of this Law were, I think, pretty evidently 


againſt him. In this it is that the Humanity of our Laws 
is ſo eminently conſpicuous. If any Law is to be con- 
ſtrued ſtrictly, ſurely that is which acts in direct Contra- 
diction of that great Bulwark of our Liberties the Habeas i 
Corpus Act; if any Law is to be conſtrued ſtrictly, 
ſurely that is which affects an unfortunate Man denied 
the Privilege of evincing his Innocence to the World, 
and that boaſted Birth-Right of every Engliſhman, a 
Trial by his Peers, one torn from his Country, from every 
ſocial and domeſtic Connection, and upon the pretended | 
Suſpicion perhaps of a capital Offence, conſign'd to a | 
gloomy Cavern, there, without a Friend, without a Hope, 
to await the future Perſecutions of his Oppreſſors. 

This Reſource failing, others are diſcovered; they tell us 


now, that if it be not the Intention of this Law to 


reſtri& the Power of the King's Bench, nothing ean be the 
Intention of it: For the Words are, 220 Judge ſhall bail or 


iy; what fay they are we to underſtand by that Expreſſion 


no Judge ſhall z7y; nothing can be more evident, than 
that this muſt extend to the King's Bench; for by an Act of 
* VIII. no Court but that can try for High- Treaſon, 7 

unleſs 


T2) 


vale ſpecial Commiſſioners ——— by his Majeſty ; 


ſuch Commiſſioners now exiſt, therefore thoſe Words can 
act on and refer to nothing but the Power of the King's 
Bench. This Argument ſeems plauſible, but how will it 
ſtand the Teſt? No Commiſſioners, ſay they, now exiſt 
granted; but can they not exift ? Is it a Thing impoſſible 


for the King to conſtitute them? or is it improbable that he 
will conſtitute them ? And are Laws made only with Refe- 
rence to Caſes then in being ? No ſurely, every wiſe Law 
(but 1 will not contend indeed that the Law in Queſtion is 


a wiſe one) provides for every future Caſe it can fore- 


ſee; and if any future Commiſſion ſhould be iſſued (though 
the Times perhaps may render ſuch a Step unneceſſary) 


then it will remain to be conſidered whether this Law will 


act on it or not. But allowing that, without the Interpre- 


tation they wiſh to give, this Law cannot have Effect, 


what will it go to prove? that, leaſt it ſhould not take any 
Effect, it is to take an oppreſſive one. Allowing the groſſeſt 


Abſurdities may follow (and indeed Abſurdities following 


15 from Laws made by our preſent Legiſlators is no ſuch 
= Wonder) what is the Conſequence? 'The Conſequence is, 
that as to that Abſurdity the Law is void. 


8 Rep. 118. 


Then 
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Then comes an Argument, as curious for the Application a 


of it, as the former was for Concluſiveneſs; that the Rule | 


laid down which lays the Power of the King's Bench can- 


not be deſtroyed or abridged without expreſs Terms, is to | 


be underſtood with ſome Reſtrictions; for ſeveral Laws 


taking away the Benefit of a Writ of Certiorari from ſome 


Caſes, only do it by theſe Words, and no Certiorari ſhall 
iſſue; here, ſay they, are no expreſs I ords, no mention made 


ſpecifically of the Court of King's Bench; and therefore 
the Power of this Court may be abridged without expreſs 


Terms. —But how does this Argument ftand ? Firſt, The 


Certiorari is a Prerogative Writ, and iſſues from no other 
Court but the King's Bench; it iſſues from the Court, not 


the Fudge, or although it ſhould (as it may under particular 


Reſtrictions and Conditions in Vacation Time) iſſue from a 
Judge, yet here are no Enumeration of Perſons, but general 


Words, which muſt extend to all Powers and Perſons what- 


ſoever, to Court as well as Judge; had this juſtly unpopular 


Act been fo worded there had not been a Doubt; had it 
been ſaid, ſuch Perſons ſhall not be bailed or tried, then in- 


deed the Debate were at an End; then certainly the Kings 


Bench would have been *DEP but there are no ſuch 
Words 
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CM 
Words—Let me aſk any Lawyer, whether if an Act were 
paſſed which forbad the iſſuing a Certiorari in theſe Words, 


0 Fudge Shall grant à Certiorari, whether it would not 
be conſidered as ſtrictly applicable only to an Individual, 


not the Court of King's Bench? If he denies that it would 


bind the Court, here then is a Caſe really in Point ; but if 
he ſays it would, 1 ſhall _ anſwer he ſhall never be my 
Lawyer. — 

Aſter fo many Attempts to ſplice rotten Arguments toge- 


ther, it will ſcarce ſeem poſlible 1 there could be another left ; 


but whar is too barren for the Ingenuity of ſome Men to 
raiſe ſome Sort of Profit from We ate now told that 
there were within this Century, eight Laws which were in. 
Effect, but not in Title, Suſpenſions of the Habeas Corpus 
. and that the reſtrictive Words have been the fame in 

: No Jude or Fuſtice ſhall bail or try; and that there 


never was an Inſtance of a fingle Man who received the 


Benefits of the Habeas Corpus Act on the Ground of the 


Court s tot being bound during the Exiſtence of theſe eight 


Laws—and ſuppoſing this Aſſertion to be true, what does 
it eſtabliſh ? That there have been no Applications on that 


Ground, and that this Conſequence is the only and true 


B one 
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one may appear from hence, that if there had been Ap- 


plications of this Sort before, then Precedents would have 
exiſted which might have now directed us; but it is noto- 
rious that there is not a Caſe really in Point to be found in 


all our Law Books. 


Thus, then, ſtand the Arguments; but how was the 


Deciſion ? What was the Opinion of the Court? The 
Loxp Chir JusTics faid, 
That the Cauſe of this Act was a violent Rebellion, fat 


there is no fanding Commiſſion iſſued by his Majeſty for the 
Trial of High-Treaſon, that therefore, as none but ſuch 
Commiſſioners, and the Kings Bench could try for that 
Offence, under the Statute of Henry VIII. that no other 
Power but the King's Bench could be referred to by the. 
Word zry in the Act; that ſuch was the zieaning of the 
Law, if it had any. 
The other Jupcss joined i in this pied and Mr. Platt 


was remanded to his Dungeon. 


Reader judge for yourſelf! 


A Gentleman who took down Lord Mansfield's Speech having favoured us 
with a Copy of it, we have printed it at large in a Poſtcript, 


POSTSCRIPT. 


POSTS 
After the Counſel on both Sides had fin iſhed their Argu- 
ments, Lord Mansfield delivered his Opinion to the fol- 
lowing Efedt, in which the other a concurred. | 


V the 41ſt of t Charles II. a ſpecial Proviſion, 
a poſitive Law, is made to accelerate the Trial of 


Petia committed for Treaſon or Felony, clearly expreſſed 
ia the Warrant of Commitment; and that is a Proviſion, that 
if they enter their Prayer the farſt Day of Term, or the firſt 
Day of the Seſſions of Oyer and Terminer or Gaol Deli- 
very, then if they are not tried the next Term, or the next 
3 Seſſions, unleſs in Caſes ſpecially provided for, they are to 
3 be bailed; and if they are not tried afterwards, or acquit- 
| ted, they are to be diſcharged; that is a ſpecial Proviſion, 
3 it is imperative, and the Words made uſe of are not the 


Court of King's Bench, but the Judges of the Court of 


King's Bench, and the Juſtices of Oyer and Terminer or 
I Gaol Delivery, are hereby required in the one Cale to bail, 
C in the other Caſe to diſcharge ; ſo that it is by the Statute 
Gt | | | 4 
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a peremptory Command upon the Judges of the King's 
Bench, it is a peremptory Gommand upon the Juſtices of 
Gaol Delivery and Oyer and Terminer. From various 
Exigences and Diſturbances that have ariſen in this Country, 
from the Revolution down to the laſt, there have been two 
or three in my own Memory and Time, I believe in 
all fix, ſeven, or eight, Acts of Parliament, which, 


from the Effect that they had, though not in the Title, 


nor by any Words in any one of them, have always 


been called Suſpenfi rons of the Habeas Corpus =. Ts 
be fure Mr. Dunning is right, the Title does not bear 


ſo, though the Words in the Act bear ſo; but it is 
from the Effect, becauſe the Act of Habeas Corpus 
fays they ſhall be tried or bailed under this Proviſo; theſe 


temporary Acts ſay during à limited Time they ſhall not be © 


tried, nor conſequently for Non-Trial all not be bailed ; 
that has been the Effect of them, and therefore they have 


obtained that Name. | Now in the Prohibition to bail, it 4 
happens that in every one Act for now from 1688 to this 1 
Time, near a Century, the Prohibition is, 20 Judge or 3 
Juſtice ſhall bail, many have been impriſoned during 7 


that Time; I do moſt certainly know as to ſome of them, 
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who, the Moment the Time expired, immediately got their 
Liberty, without any Thing that could have been proved to 
their Charge, ſo as to ſupport a Trial; but there is not a 
lingle Inſtance alledged of any one Man upon the Di- 


ſtinction now taken, who has had the Benefit of this Clauſe 


of the Habeas Corpus Act, by Virtue of its not extending 
to the Court of King's Bench ; and though the Notes that 
have been cited are looſe as to any Thing accurate upon the 
Queſtion of Law, or the Arguments uſed, they ſhew, at 
leaſt ſo far as this, that there did exiſt an Application; and 
that upon that Application, whatever it was, there did 


ariſe a Queſtion whether Fudge or Juſtice extended to the 


Court of King's Bench, though it did to every individual 
Judge. That, I think, may fairly be collected from the 
Notes, if they were worſe than they are, and they certainly 
are very incorrect, and liable to the Cenſure that has been 


laid upon them. We all know that no Man had the Be- 


nefit; we all know none of them were bailed ; we all know 


that the Biſhop of Rocheſter was not bailed; I know I 


was a Boy then at School, intereſted in his Fate; and I 


know he was not bailed: Thus much for the Acts previous 


to the preſent; now let us come to the preſent Act.— The 
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melancholy Occaſion of the preſent Act is an actual Re- 


bellion ſubſiſting in America. No Man for High- Treaſon 


committed in America can be tried in England, but under 


the Statute of Harry the VIIIth by this Court, or by a 
Commiſſion allowed by the King for that Purpoſe. There 
is no ſuch Commiſſion that has been iſſued, and there- 


fore there is no ſtanding Authority that can try any 


Offender for ſuch a Crime within this Realm but this 
Court: (I am taking it now all along that the Caſe is 


clearly within the 7th Section of the Habeas Corpus Act, 


juſt as a Caſe of High- Treaſon in England would have 


been. I take it in the ſtrongeſt Manner that the Diſtinc- 


tions might occur for the Purpoſe of the Argument, as 


much as if it was a Treaſon Fommitted in England; 
though there is a Proviſion with Regard to foreign Crimes 


in the 16th Section of the Act :) Then an Act paſſes, 


and it recites, as a Motive to that Act, that it would 
be inconvenient for a limited Time to proceed 10 trial. 
The Purpoſe of the Act is to prevent the Neceſſity of 
the Trial. The Neceſſity of the Trial ariſes from this 
poſitive Clauſe of the Act of Habeas Corpus, and no other: 


And what are the Proviſions that A& makes? Why, in 


affirmative 


1 
ene Wands: expreſly, chat FI may be continued in 
| ou till ſuch a limitted Day, without Bail or Mainprize, 
© chat i is affirmative. | Why if the Parliament ſays they ſhall 
ſo continue without Bail or Mainprize, that takes away the 
L Juriſdiction that aroſe in the poſitive Law, that they ſhould 
J be bailed on ſuch and ſuch Caſes and Circumſtances, that 
; | the Act fays they ſhould be; but they ſhall now continue 
q in Priſon, unleſs under the Circumſtance of the Interpo- 
1 | tion of ſix Privy Counſellors: And then it goes on with 
4 | negative Words, and no Fudge or Juſtice of Peace, vary- 
3 ing in this from all the other temporary Laws that had 
? paſſed; the other temporary Laws go on to the Juſtices 
; of Gaol Delivery and Oyer and Terminer, but here they can 
3 have no Juriſdiction, no Court but this can poſſibly pro- 
3 ceed to Trial, for the Treaſon, which is the only ſubject 
| Matter of this Act, before a Commiſſion i is granted; but a 
A Juſtice of Peace is warranted to bail upon ſſpicion, if a 


25S 
27 
1 


Man is brought before him only on ſaſpicion, and that he 


5 
3 
3 


is going to commit him for /#/þicio 3 in that Cafe the Juſ- 
4 tice of Peace may bail.—If it is for Treaſon plainly ex- 
? preſſed, a Juſtice cannot bail: But the negative Words are, 
? 210 Sage ſhall bail or iry, for a Juſtice of Peace cannot 
ö a9; 
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29 | 
try, and therefore the Word ry muſt relate to no Fudge 
Hall try. Now there are Caſes where, upon Directions 
given for the Exerciſe of Juriſdiction, it has been held to- 
be within the Meaning of the Legiſlature, that general 4 
Words ſhall not be conſtrued into the Intention of taking! 
away the Authority of this Court, but ſuch general Words] 
were ſufficiently anſwered by being confined to inferior Ju- 3 
riſdictions; yet this Court is bound by the Meaning of the 1 
Legiſlature, ho-wever expreſſed, if it is plain that the Legji-| 1 
ſlature meant that they ſhould be ſo bound. If an 2 
paſſes by which a Man is impriſoned ſuch a Number off 

Years, this Court is bound by that Act. A Clauſe in| 

the Habeas Corpus Act commands the Court to do it; 1 
another Act takes away that Command, then the N eceſſity 3 
is ſufficiently aboliſhed. The Neceſlity ariſes from a po- | 
ſitiye Law; take away that Neceſſity, of courſe it extends 1 
to the Judges of the Court of King's Bench, who 
were under the Prohibition of letting him continue in| 
Cuſtody longer than ſuch a particular Time; but in 
this particular Caſe the Clauſe can have no il 
at all, and we are deſired in the Conſtruction of an Act of 
Parliament to. conſtrue the * of the Legiſlator to | 


a - 


. 
h ay Cy 4 


have been to make a particular AR, an anxious AR, on Pur- 
poſe that it ſhould receive a Conſtruction that would deſtroy 
the whole Meaning of it: For if Juages and no Fudge 


ing; for no ſingle Judge can try—Why then upon whom 


to the ſtanding Tribunal in the firſt Place, and it will be 
applicable to the occaſional Tribunal when that T ribunal | 


( 


don't mean the Court of King's Bench, it has no Mean- 


is the Prohibition? It muſt be upon the judges of the 
Court of King's Bench; and there is no ſtanding Com- 
miſſion, therefore the Act of Parliament muſt be adapted 


comes to be erected ; therefore I am clear, without a | 
Particle of Doubt, 1 it is the very Caſe that the Act 
of this Vear was particularly made to W 5 | 


| 


The other Judges declares 22 *© They were of. 55 


ſame Opinion.” 
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